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State Appellate Public Defender
I.S.B. #5867
JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOHN WILLIAM PEPPARD,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43206
ADA COUNTY NO. CR 2003-1213
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In 2004, John William Peppard pled guilty to domestic violence. The district court
sentenced him to ten years imprisonment, with one year fixed. On August 26, 2013,
Mr. Peppard filed a motion for correction and reduction of sentence. Mindful that the
district court had no jurisdiction to reduce Mr. Peppard’s sentence, Mr. Peppard submits
that the district court abused its discretion by denying his motion.
Statement of the Facts & Course of Proceedings
On February 4, 2004, Mr. Peppard pled guilty to the crime of domestic violence,
a felony, in violation of Idaho Code §§ 18-903, -918(3). (R., p.61.) On April 27, 2004, the
district court sentenced him to a unified term of ten years imprisonment, with one year
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fixed. (R., p.62.) The district court then suspended Mr. Peppard’s sentence and placed
him on probation for ten years. (R., pp.62–64.) Since the time of sentencing,
Mr. Peppard has served much of his ten-year sentence due to revocations of his
probation or parole and reinstatements of his sentence. (R., pp.256–57.)
On August 26, 2013, Mr. Peppard filed a pro se motion and supporting brief to
correct and reduce his sentence pursuant to Idaho Criminal Rule 35(b). (R., pp.235–42.)
He outlined his completion of eleven classes: (1) “A Rider at Cottonwood,” 2004; (2)
Active Behavior Change, 2004; (3) Alcoholics Anonymous, 2004 to present; (4)
Parenting Classes, 2005; (5) Cage Your Rage, 2006; (6) Lifeline, 2006–2008; (7) Anger
Management, 2007; (8) Therapeutic Community, 2009; (9) Domestic Violence, 2010–
2011; (10) Relapse Prevention, 2010; and (11) Cognitive Self Change, 2011.
(R., p.238.) Mr. Peppard explained that he “now has two (2) years left and deserves a
reduction and correction of his sentence.” (R., p.238.) He also filed a “Motion for the
Enlargement of Time” and supporting brief. (R., pp.243–47.) In this motion and brief, he
requested that the district court extend the time limitations in Idaho Criminal Rule 35(b).
(R., pp.243–47.)
“For reasons unknown,” the district court stated, “no actions were taken on these
motions.”1 (R., p.257.) On March 3, 2015, “[t]he court was advised . . . by staff on the
Commission of Pardons and Parole that Mr. Peppard once again has been incarcerated
and is awaiting a parole hearing.” (R., p.249.) Although the district court acknowledged
that it was unlikely that it had jurisdiction to consider Mr. Peppard’s August 26, 2013,

Mr. Peppard also appears to have submitted a “letter of inquiry” on March 5, 2014.
(R., p.257.)
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motion, the district court appointed the Ada County Public Defender’s Office to
represent Mr. Peppard “[i]n the interest of justice.” (R., pp.249–50.)
The district court held a hearing on April 27, 2015, and took the limited issue of
jurisdiction under advisement. (R., p.255.) On April 28, 2015, the district court filed a
second memorandum and order, concluding that Mr. Peppard’s motion for a reduction
and correction of sentence was untimely. (R., pp.258–59.) The district court reasoned,
“A review of the timeline in his case shows that the court lost jurisdiction to consider a
Rule 35(b) motion several years ago, most likely during the second half of 2006.”
(R., p.258.) The district court denied the motion. (R., p.259.)
On April 29, 2015, Mr. Peppard filed a notice of appeal.2 (R., pp.261–62.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Peppard‘s Idaho Criminal
Rule 35(b) motion to correct and reduce his sentence?

Mr. Peppard filed another pro se motion for reduction of sentence on May 14, 2015.
(R., pp.266–68.) He stated that his sentence was illegal because:
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I was sentenced to 1 year fixed 9 years undeterminate [sic] “NOT TO
EXCEED” 10 years. I have been under The State of Idaho IDOC
Supervision and Confinement for 11 years and 1 month. Exceeding the
Maximum punishment of an allready [sic] unduly and severe sentence. . . .
For all 11 years 1 month, I’ve paid my Debt to the Community. This
sentence IS Illegal!!
(R., p.267.) He requested that the district court “Grant me my withheld judgment and
amend my felony to a misdemeanor and order me to be released.” (R., p.268.) On
June 19, 2015, the district court denied his motion for lack of jurisdiction and stated,
“even if it had jurisdiction, it would not grant this Rule 35 motion.” (R., p.287.) The denial
of this supplemental motion for a reduction of his sentence is not challenged on appeal.
3

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Peppard’s Idaho Criminal
Rule 35(b) Motion To Correct And Reduce His Sentence
Idaho Criminal Rule 35 provides:
The court may correct a sentence that has been imposed in an
illegal manner within the time provided herein for the reduction of
sentence. The court may reduce a sentence within 120 days after the filing
of a judgment of conviction or within 120 days after the court releases
retained jurisdiction. The court may also reduce a sentence upon
revocation of probation or upon motion made within fourteen (14) days
after the filing of the order revoking probation. Motions to correct or modify
sentences under this rule must be filed within 120 days of the entry of the
judgment imposing sentence or order releasing retained jurisdiction and
shall be considered and determined by the court without the admission of
additional testimony and without oral argument, unless otherwise ordered
by the court in its discretion; provided, however that no defendant may file
more than one motion seeking a reduction of sentence under this Rule.
I.C.R. 35(b). These filing limitations are “jurisdictional limit[s] on the authority of the court
to consider the motion, and unless filed within the period, a district court lacks
jurisdiction to grant any relief.” State v. Sutton, 113 Idaho 832, 833 (Ct. App. 1987); see
also, e.g., State v. Peterson, 148 Idaho 610, 613 (Ct. App. 2010) (recognizing time
limitations as jurisdictional limits). Here, Mr. Peppard requested that the district court
should “excuse [him] for filing so late, but [he] needed to complete sufficient
programming to comply with the court order.” (R., p.235.)
Mindful of the fact that the district court lacked jurisdiction to grant relief on
Mr. Peppard’s motion, Mr. Peppard contends that the district court abused its discretion
by denying his motion in light of the new information presented. “A Rule 35 motion for
reduction of sentence is essentially a plea for leniency, addressed to the sound
discretion of the court.” State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014). In
reviewing the grant or denial of a Rule 35 motion, the Court must “consider the entire
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record and apply the same criteria used for determining the reasonableness of the
original sentence.” Id. “[T]o prevail, the appellant must establish that, under any
reasonable view of the facts, the sentence was excessive considering the objectives of
criminal punishment: (1) protection of society; (2) deterrence of the individual and the
public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.” State v. Windom, 150 Idaho 873, 876 (2011). The Court “conduct[s] an
independent review of the record, having regard for the nature of the offense, the
character of the offender and the protection of the public interest.” State v. Burdett, 134
Idaho 271, 276 (Ct. App. 2000). “Where an appeal is taken from an order refusing to
reduce a sentence under Rule 35,” the Court’s scope of review “includes all information
submitted at the original sentencing hearing and at the subsequent hearing held on the
motion to reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). Here,
Mr. Peppard informed the district court of his completion of multiple classes, including
some taken on his own accord without an order from the district court. (R., pp.235–41.)
He submits that these classes demonstrate his rehabilitation efforts and justify a
reduction or correction of sentence. (R., p.241.) By failing to reduce or correct his
sentence, Mr. Peppard contends that the district court abused its discretion.
(R., pp.237–41.)
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CONCLUSION
Mr. Peppard respectfully requests that this Court grant his motion and reduce or
correct his sentence as it deems appropriate. Alternatively, he requests that this Court
vacate the district court’s order denying his motion and remand his case to the district
court for further proceedings.
DATED this 18th day of September, 2015.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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